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In July 2013, the Organisation for Economic Co-operation and Development (OECD) released its 
Action Plan on Base Erosion and Profit Sharing (BEPS). The report came in the wake of several well-
publicized tax evasion cases involving high-profile multinational corporations. It also came at a time 
when European governments, their treasuries depleted by years of stimulus spending, were eager 
to maximize tax revenues.

Under these circumstances, it is not surprising that the OECD BEPS Action Plan has received 
a good deal of attention. With a list of deliverables that conclude in December 2015, work on 
the Action Plan continues with the active participation of tax experts and authorities from all 
member states.

European governments have all expressed their commitment to end BEPS and are eager 
to help shape and refine the plan. In fact, some governments have moved already made 
changes to their tax codes in anticipation of coming recommendations. Others are waiting 
for more information to emerge from deliberations at the OECD.

Either way, change – some say historic change – is coming. From greater requirements 
for transparency and more stringent transfer pricing policies to justifying substance, the 
impacts will be felt by every country and every multinational company. 

While it is true that every country wishes to curb BEPS, countries are also keen to use 
tax policy as a source of competitive advantage over other jurisdictions, meaning that 
no two reformed regimes will look alike. A survey of our leading tax authorities in 
Europe is thus at the crux of this paper, which examines, among other things:

•  the impact of the BEPS debate on tax policy 

• public and press reaction to BEPS

• recent or pending changes to tax codes ahead of the OECD recommendations

• the changing attitudes of tax authorities as reform becomes imminent

• the reactions of multinationals to expected reform.

The survey responses are enlightening. Some countries are forging ahead 
at full speed while others are taking a more cautious approach. Given this 
uncertainty, what should a multinational corporation do now? How can it 
maintain tax efficiency without running afoul of tax authorities in this new 
reality? These and other difficult questions are addressed throughout this 
paper. Although it is too early to decide all the answers, we certainly know 
enough to help tax directors prepare for a future that is sure to be very 
different from the present. 

Vinod Kalloe
Head of International Tax Policy
KPMG Meijburg & Co
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The OECD BEPS Action Plan consists of 
15 points designed to help governments 
and tax authorities prevent corporations 
from taking advantage of rules in order 
to pay little or no tax. Tax evasion is 
a direct result of two simultaneous 
economic developments. The first 
is globalization, as more and more 
companies fall into the multinational 
category, with integrated supply chains, 
centralized service functions and 
geographically dispersed operations. 
The second is digitization, which 
facilitates cross-border business and 
thereby makes it easier for a company 
to decide where its profits were made. 

  The spectrum of 
engagement

In some European countries, 
notably the United Kingdom and the 
Netherlands, BEPS has become a 
significant theme, with major media 
outlets jumping on board. A one-hour 
television documentary in Germany 
even put tax issues in prime time. 
Governments – some facing elections, 
others holding tenuously to coalitions – 
are also calling for greater fairness.

At the same time, countries with 
regimes that involve lower taxes are 
also eager to remain competitive. In 
Luxembourg, for example, a significant 
portion of the economy depends on the 
financial services sector, including tax 
advisory services, and the government 
is taking a more cautious approach 
to reform. And in a strongly worded 
statement on the subject, Ireland’s 
Department of Finance was emphatic 
that its low corporate tax rate would 
remain in place. 

All the member countries are 
cooperating closely with the OECD 
and its various working groups to help 
shape the anti-BEPS recommendations. 
Naturally, each will have its own 
priorities, but it is also understood that 

if the Action Plan is to work, anti-BEPS 
measures will have to be implemented 
multilaterally. The term ‘level playing 
field’ has appeared in several reports 
and releases, an indication of the 
delicate balance governments are trying 
to strike as they study and refine the 
details of each element of the plan.

  An ambitious plan
Will that balance be found before the 
end of 2015? To be sure, the timetable 
is tight for such a sweeping set of 
proposals, but the OECD has managed 
to meet its own deadlines to date. 
And while the process has revealed 
some oversights, such as a failure to 
consult pension funds on the issue 
of interest deductibility, the OECD 
has remained open to suggestions 
and has worked hard to ensure that 
its recommendations carry as few 
unintended consequences as possible. 

But this remains an ambitious plan: 
Once the recommendations are 
finalized, each government will have 
to determine how they will affect its 
existing rules, conferring with the 
private sector to predict the impact on 
the economy as a whole. This must 
occur before any new legislation is 
proposed, debated, and enacted. In 
some countries, years may pass before 
reforms become law.

  Integrating EU 
regulations

Equally concerned with BEPS, the 
European Commission presented its 
own Action Plan, which was endorsed 
by the European Council in May 2013. 
The plan, which would apply to business 
done between EU countries, has several 
elements that overlap the OECD project:

• expanding the automatic exchange 
of information to cover all forms of 
financial income and account balances

• tightening the rules against 
aggressive tax planning

• requiring greater transparency from 
Switzerland, Andorra, Monaco, 
San Marino, and Liechtenstein

• establishing a platform on tax good 
governance to deal with issues such 
as aggressive tax planning and tax 
havens

• forming a high-level group to study 
taxation of the digital economy, 
where corporate tax avoidance is 
especially prevalent

• applying state aid granted through 
tax measures to prevent harmful tax 
competition

• requiring greater corporate 
transparency by introducing country-
by-country reporting for extractive and 
logging companies and revising the 
most recent Capital Requirements 
Directive (CRD IV) for banks and 
investment funds.
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  The new normal 
for audits

Many tax authorities in Europe have 
become emboldened by the ongoing 
discussions about tax morality and 
BEPS. They are intensifying audits, 
especially when issues such as 
mismatching, transfer pricing or 
substance are part of the picture. The 
motives are probably varied: Some 
governments hope to maximize tax 
revenues, while others are acting 
in response to public outrage at the 
possibility of corporations paying less 
than their fair tax share. 

In the end, motive won’t matter 
much, since post-BEPS Europe will 
undoubtedly include tighter audits for 
all. However, the new tax landscape 
will also offer an opportunity for greater 
cooperation between taxpayer and 
collector. In Austria, for example, 
horizontal monitoring is gaining 
popularity. Under this system, the 
taxpayer signs a declaration obliging 
the company to disclose records to 
the authorities. In subsequent and 
ongoing meetings, company and 
authorities work out the details of what 
is permissible or not. After some years, 
audits are no longer required. 

Whether this practice comes into 
common use remains to be seen. In the 
short term, however, companies can 
expect audits to become more rigorous 
in general as all parties adjust to the 
new reforms. 

  The new normal 
for tax planning

Caution is the watchword for 
companies awaiting the legislative 
results of the BEPS debate. Many, 
though not all, companies are moving 

away from aggressive tax planning 
in anticipation of new government 
requirements. Some areas of particular 
interest are country-by-country (CbyC) 
reporting, substance requirements, 
hybrid mismatches and transfer pricing. 

•	 Country-by-country reporting: 
Even companies that already take a 
cautious approach are performing 
impact evaluations to determine the 
skills and resources they will need to 
comply with CbyC reporting. CbyC 
will require that results from several 
different jurisdictions be translated 
into a single standard, and the 
administrative burden may be high, 
especially for smaller companies.

•	 Substance requirements: Current 
tax treaties, put in place to prevent 
double taxation, are now proving 
ineffective in preventing double 
non-taxation. It is expected that most 
countries will eliminate structures 
that permit companies to claim their 
profits in jurisdictions where they 
have no substance in terms of office 
space, tangible assets or employees. 

•	 Hybrid mismatches: There is 
widespread acceptance in Europe 
that tax planning based on hybrid 
mismatches will be curtailed. 
Switzerland and the United Kingdom 
have already moved to prevent 
companies from using hybrid 
structures for the sole purpose of 
gaining tax advantages. 

•	 Transfer pricing: Many countries in 
Europe have already indicated their 
intention to tighten transfer pricing 
rules in accordance with changes to 
the OECD guidelines. 

  Moving ahead 
with the BEPS 
project

Our survey revealed that many 
countries are actively engaged in 
shaping the BEPS recommendations 
at the OECD. At the same time, the 
OECD is actively seeking consultation 
on each point of the Action Plan with 
stakeholders in its member countries. 
As well, after a request from the 
G20, the OECD prepared a report on 
the impact of BEPS on low-income 
countries, releasing it as recently as 
August 2014. 

All of this is to say that the BEPS agenda 
is still very much a work in progress. 
Numerous details will be refined before 
the project sends its recommendations 
to member countries in December 2015.
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Countries 
in focus:
Action or 
reaction?
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Austria has been greatly affected by the tax morality debate, 
and public and political pressure to address the issue has 
been intense. Tax authorities are scrutinizing companies with 
multinational operations more closely, and in response, many 
companies are taking a cautious approach to tax planning, 
wary of unwanted and unwarranted media attention.

AUSTRIA

This wait-and-see attitude is also 
being driven by uncertainty about 
what specific changes will be made 
to tax laws as a result of the OECD 
BEPS project. The BEPS initiative has 
been fully supported by the Austrian 
government, and the indications are 
that it will implement the recommended 
reforms.

While the details are pending, 
companies are reviewing their current 
structures with an eye to curbing 
practices that may be viewed as 
aggressive. Structures that are purely 
tax driven, for example, could be subject 
to alteration. 

  Interest 
deductibility 

As part of the recently implemented 
Corporate Income Tax (CIT) Act, 
interest payments to low-taxed group 
companies are no longer deductible 
for tax purposes as of 1 March 2014. 
The new restriction applies: (1) if the 
recipient is a group-affiliated corporation 
or a corporation under the controlling 
influence of the same shareholder 
as the group; and (2) if the interest 
payments are either tax exempt or 
subject either to a nominal tax rate of 
less than 10 percent or to an effective 

tax rate of less than 10 percent due to a 
beneficial regime in the receiving state. 

The explanatory notes to the law 
indicate that harmful low effective 
taxation will be assumed if the receiving 
entity is subject to a (partial) tax 
exemption or benefits from fictitious 
interest deduction. Harmful low taxation 
will not be assumed if the receiving 
company pays little or no tax because 
of its own losses or losses from a group 
taxation scheme.

What’s more, if the direct recipient of 
the interest payments is not considered 
to be beneficial to the owner of the 
interest income, taxation at the level 
of the beneficial owner of the interest 
payments will apply. 

  Transfer pricing 
New rules governing transfer pricing 
are also likely to arise from the BEPS 
initiative. Currently, only transactions 
involving Austrian companies must 
be reported. The new requirement to 
report on a country-by-country basis 
will create additional layers of effort 
and transparency for companies in 
Austria, especially smaller companies, 
which will be forced to spend more on 
administration.
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  Horizontal 
monitoring 

While not strictly related to BEPS, 
horizontal monitoring is an innovative 
and increasingly popular means of 
tax reporting in Austria. The taxpayer 
signs a declaration obliging his or her 
company to disclose records to the 
authorities. The two sides meet on 
an ongoing basis to discuss which tax 
practices are allowable and which are 
not, and after some years, audits are no 
longer conducted. 

Although the start-up phase will require 
a certain amount of effort, in the long 
term the system provides a win–win: 
both sides get security and certainty, 
and animosity and its associated costs 
are avoided

  Other measures 
While we expect changes to other 
tax measures, such as taxation on 
intellectual property and permanent 
establishment regulations, the exact 
nature of these changes has yet to be 
determined. Given the current appetite 
for reform in Europe, we are unlikely to 
wait very long to find out. 

Barbara Polster 
Partner, International Tax  
KPMG in Austria

Hans Zöchling 
Head of International Tax   
KPMG in Austria
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Calls for measures to combat BEPS have coincided with 
the Belgian government’s need to maximize tax revenue. 
A new ‘fairness tax’ was introduced to target the profits of 
multinational companies, whether or not they have been 
found to be avoiding paying their fair share. More changes to 
the rules may be coming, but a federal government still to be 
formed in the near future, no significant reform is expected 
until after the OECD completes its BEPS project.

BElgIUM

As a founding member of the OECD, 
Belgium has fully supported the BEPS 
initiative. State Secretary for the Fight 
against Tax Fraud John Crombez 
has more than once said that the 
government will focus on the automatic 
exchange of information, hybrid 
structures, double non-taxation and 
transfer pricing. 

To this point, the Belgian government 
has not implemented any anti-BEPS 
measures in response to the OECD 
project. In the wake of the cases 
involving tax avoidance by high-
profile multinationals, however, the 
government has made three significant 
moves that could be said to follow at 
least the spirit of the OECD’s effort. 

1. Changes to the thin capitalization 
rule – Designed to address interest 
deductibility, the revised rule 
imposes a 5:1 debt-to-equity ratio 
limit. Finance charges are deductible 
provided they are at arm’s length 
and that the loan does not exceed 
five times the sum of the taxed 
reserves and the paid-up capital. The 
rule applies to finance charges paid 
to tax havens and between group 
companies.

2. Introduction of a ‘fairness tax’ – 
Targeting large Belgian companies 
and Belgian establishments of large 
foreign companies, the new tax 
will be due if a company distributes 
dividends but pays little or no tax 

on this dividend because of ‘bad’ 
deductions (losses carried forward, 
notional interest deductions). ‘Good’ 
deductions (participation exemptions, 
patent income deductions, 
investment deductions) will not 
trigger the fairness tax. The fairness 
tax rate is 5.15 percent (5 percent, 
plus a 3 percent crisis contribution 
on the 5 percent). Notably, there will 
be no fairness tax on the distribution 
of ‘good’ reserves. (In general, 
good reserves are those related to 
assessment year 2014 or earlier.) 
The fairness tax comes on top of the 
standard corporate income tax. 

3. Introduction of a new capital gains 
tax – The new tax is applicable as 
from assessment year 2014 and 
applies only to large companies, not 
to small and medium enterprises 
(SMEs). At 0.412 percent, the tax is 
small and may be interpreted as a 
means to balance a playing field that 
multinationals have been using to 
greater advantage. 

Armed with these new rules and 
supported by the public, media and 
government, tax authorities have 
been stepping up their investigations 
into corporate tax cases. Again, their 
approach is not directly related to the 
OECD BEPS project but has more to do 
with the need to raise money. That said, 
the anti-BEPS spirit is certainly a factor 
in the ramped-up efforts. 
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  Transfer pricing
Audits have been paying special 
attention to transfer pricing, with a 
focus on intangibles, risk and capital.

  Tax havens
In an effort to stem tax losses due 
to the use of tax havens, the Belgian 
government requires companies 
to report payments exceeding 
EUR100,000. A tax haven is defined 
as any country with a level of taxation 
below 10 percent or any jurisdiction on 
the OECD blacklist.

Eric Warson 
Head of International Tax   
KPMG in Belgium
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The French government has responded to anti-avoidance 
sentiment by proactively redefining its strategies for 
preventing corporate tax evasion resulting from aggressive tax 
planning. Among other recommendations is that authorities 
be granted access to cost accounting, and calculations related 
to costs, in order to determine transfer pricing. The need to 
show substance will be a major driver of reforms.

Auditors are becoming increasingly 
intolerant of practices deemed to aid in 
tax avoidance, such as restructurings that 
transfer a manufacturing activity outside 
France, breach distributor agreements, 
change distributor, agent or other 
functions, or close down sites. Any of 
these and similar actions raise the issue of 
the indemnification of the French company 
or of a possible transfer of goodwill. A 
whopping 40 percent penalty may be 
imposed on companies for business 
restructuring re-assessments undertaken 
on the grounds that the French company 
was unable to ignore that the restructuring 
was not made in its interest.

Finally, authorities have introduced 
requirements to provide cost accounting 
and consolidated accounts in the scope of 
a tax audit. 

While the public and the media support 
reform, tax professionals are less 
enthusiastic, expressing concern that 
the changes are politically driven, poorly 
defined and responsible for introducing 
uncertainty into the regime. Indeed, some 
measures that have gained parliamentary 
approval have subsequently been struck 
down by the constitutional court. 

As part of this same trend, French 
companies are dealing with more 
stringent compliance regulations. More 
and more, the taxpayer is being saddled 
with the burden of proof of compliance, 
obligated to spend time and energy 
demonstrating compliance in complex 
areas such as transfer pricing and 
international pricing. 

FRAnCE
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  Pre-BEPS measures
Rather than waiting for the OECD BEPS 
project to wrap up, France is moving ahead 
with controlled foreign corporation (CFC) 
rules and new anti-avoidance regulations:

•	 Transparency. In July 2013, the 
government introduced country-by-
country (CbyC) reporting for banking 
and mining activities. A 2013 report from 
the Foreign Affairs Committee called 
for a transparency requirement for all 
enterprises of a certain size, including 
non-listed companies. 

•	 Transfer pricing. The same Foreign 
Affairs Committee report also called 
for improved transfer pricing audit 
capabilities using CbyC to provide 
a record of activities and results to 
the French tax administration. It also 
recommended that the administration 
be authorized to access all cost 
accounting records, along with the 
calculations used to determine prices 
and intra-group invoicing price. 

•	 Interest deductibility. The authorities 
have introduced new rules requiring the 
taxpayer to demonstrate that the lender 
is subject during the same fiscal year 
to income tax on the interest received, 
at a rate of at least 25 percent of the 
standard French rate (i.e. 33.33 percent 
*25 = 8.33 percent). If the lender is a 
foreign tax resident, the theoretical 
income tax will be compared with 
the tax that would have been due in 
France from a French tax resident. If 
the lender is a transparent entity, the 
French borrower must be related to 
the shareholders of the transparent 
entity and the minimum taxation will 
be appraised at the shareholders’ level, 
subject to conditions.

  learning from 
neighbors

To supplement ongoing BEPS discussions 
at the OECD, French tax officials are 
also looking to other jurisdictions for 
ideas on how best to deal with the 
issue. Investigators from the General 
Inspectorate of Finances compared tax 
regimes in Canada, Germany, the United 
States, the Netherlands and the United 
Kingdom to those of France and found that 
France was the only country in the group 
not to have included the arm’s-length 
principle in its substantive law. Moreover, 
its enforcement tools were considered 
less adequate in comparison with those of 
its counterparts. 

The authors of the report proposed 
adjustments to the wording of the tax 
code that would establish a rule whereby 
entities of the same group must engage 
in business relations equivalent to those 
that independent enterprises would have 
engaged in. This would allow the tax 
administration to take better advantage of 
its enhanced right of access to information, 
to establish internal rules and guidelines 
for the application of transfer pricing 
methods, and to constantly evaluate its 
own practices and own guidelines.

  The trend toward 
constraint

Constraint will characterize the overall 
impact of these measures in the short 
term. Companies will be forced to 
spend more time and resources to meet 
reporting obligations, and ensuring 
consistency among all the globally 
located parts of a single company will be a 
monumental task. 

While tax managers are aware that change 
is coming, they can do only so much to 
prepare. They recognize that substance 
will be a key point in any reform. Room 
to use hybrid or stratified structures is 
shrinking as authorities demand that 
transactions demonstrate a link to the 
underlying business. Companies are taking 
a more cautious approach as they seek to 
realize greater tax efficiencies.

Companies are also concerned about 
confidentiality as CbyC reporting is 
rolled out, requiring broader sharing 
of information. The downside of this 
requirement is that it raises the risk 
of competitors gaining access to vital 
information and thus compromising a 
company’s ability to operate.

*Fidal is an independent legal 
entity that is separate from KPMG 
International and KPMG member firms

nathalie Cordier-Deltour 
Partner, International Tax 
Fidal, France*
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Spurred by greater-than-expected public attention, 
germany’s coalition government has shown strong interest 
in the OECD BEPS project. A verbal commitment to the 
15-point BEPS Action Plan has been made, and there have 
been indications that the government may legislate ahead 
of the final recommendations. The Ministry of Finance has 
specified as central objectives the adequate taxation of 
multinational companies, the prevention of non-taxation 
or low taxation, and the involvement of emerging and 
developing countries in the OECD process. Because germany 
already has extensive anti-avoidance laws, reform is not 
expected to be disruptive.

Media coverage has made tax 
avoidance, especially by multinational 
corporations, a public issue. Never 
before has the topic been discussed 
so widely both in the press and by the 
German public, even garnering a one-
hour television documentary.

Tax authorities have followed suit. Key 
issues are combating aggressive tax 
planning, strengthening transparency 
between different tax authorities 
and improving the coordination of 
national tax regimes, as authorities 
cooperate not only across different 
German regional offices but also across 
international borders. 

Auditors are paying more attention to 
issues that are also being discussed 
at the OECD, such as permanent 
establishment or hybrid mismatches. 
Stricter audits may also be encouraged 
by a government that wants to 
maximize revenues, but whatever 
the motivation, certain structures that 
were not questioned five years ago are 
now subject to challenge from the tax 
authorities. 

  Hybrid structures
In response, corporations are more 
aware of the risks associated with 
aggressive strategies such as the use of 
hybrid structures. If these structures are 
already in effect and being employed in 
accordance with current regulations, 
for the most part they are being left in 
place as corporations are awaiting the 
details of a possible reform to domestic 
law. Companies that wish to implement 
new strategies and structures are 
waiting before committing themselves 
to anything that might have to be 
unwound. 

  Anti-avoidance 
rules

Germany already has anti-treaty 
shopping rules, controlled foreign 
company (CFC) legislation and an 
anti-hybrid rule with a correspondence 
principle for dividends. 

gERMAnY
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To date, unilateral measures have 
not been introduced in reaction 
to BEPS, but if BEPS and G20 
initiatives are not realized by 2015, 
the government intends to introduce 
such measures. These may include 
restricting the deduction of expenses 
for payments to ‘letterbox companies’, 
and requiring the disclosure of tax 
rules for aggressive tax regimes. 

In addition, companies with operations 
in more than one jurisdiction may be 
required to practice country-by-country 
(CbyC) reporting. 

  Substance 
requirements

International tax planners know that 
substance requirements are very 
likely to be part of any reform package. 
In anticipation, they are examining 
structures to ensure that transactions 

are completed for sound business 
reasons. 

  Public perception
As companies rethink their international 
tax strategies, public perception and 
reputational concerns will enter into 
consideration. Recent history shows 
that a great deal of damage can be done 
to a brand when the public reaction to 
certain practices is not accounted for. 

  Exit strategy 
Because of the political nature of these 
reforms and the accelerated timetable 
the OECD has been following, it is 
expected that rules will continue to 
be refined, challenged and changed. 
Companies must consider that a 
strategy that works for them today 
might not work in the future. A carefully 
planned exit strategy is essential. 

Franz Prinz zu Hohenlohe 
Head of International Tax 
KPMG in Germany

Dr. gabriele Rautenstrauch 
Senior Manager, International Tax  
KPMG in Germany
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For Ireland, the ideal outcome of the OECD BEPS project is 
one in which the country’s tax regime meets the standards 
for substance and transparency but retains its reputation as a 
low-tax jurisdiction that encourages foreign direct investment 
(FDI). This should not present a great challenge as Irish tax 
policy is already largely in alignment with the anti-BEPS 
proposals. 

As a demonstration of the attention the 
government is giving to the OECD’s 
proposals, the Minister of Finance 
released a report in May 2014 to launch 
a public and business community 
consultation process that will address 
the BEPS issue specifically. 

Interestingly, the second paragraph 
contains a strongly worded declaration 
that “Ireland remains 100 percent 
committed to the 12.5 percent 
corporate tax rate. This will not change.” 
This statement is an indication of 
Ireland’s desire to remain competitive 
internationally in the race for FDI by 
maintaining its low-tax status. At the 
same time, the Department of Finance 
remains very concerned to avoid Ireland 
being viewed as a tax haven. To that end, 
substance and transparency remain vital 
parts of its corporate tax policy.

While keenly interested in the media 
coverage of some high-profile cases, 
the Irish public is also aware of the 
importance of FDI to a small economy 
such as Ireland’s. As a result, politicians 
have been able to take a measured 
approach to reform, knowing that this 
stance will not cost them at the polls.

Because of the successful retention of 
business-friendly tax policies, Ireland’s 
tax regime has attracted its share of 
scrutiny from the European Union 
(EU). Mindful of potential reputational 
damage, the Irish tax authorities 
have become more cautious in their 

engagement with individual taxpayers 
and continue to be conscious of the 
need to show evidence of transparency 
and fairness in their dealings with 
companies. 

  Residency 
requirements

Reputational concerns were also at 
the heart of a legislative amendment 
to prevent Irish incorporated 
companies from being managed 
into 'statelessness' and therefore 
not taxable anywhere. Notably, the 
amendment was enacted well in 
advance of the conclusion of the BEPS 
project. 

The government is sensitive to the 
potential for unintended exploitation 
of its tax system, and the structure of 
its corporate tax regime is generally 
aligned with the anti-BEPS efforts 
of the OECD. This has been the 
case for several years now; Ireland’s 
12.5 percent corporate tax rate applies 
only to active trading income, whereas 
passive non-trading income is taxed at 
25 percent. 

On other matters related to the tax 
regime, the authorities are awaiting 
the final outcome of the BEPS-related 
reform process to determine their next 
steps. The desire to remain competitive 
as a tax jurisdiction is likely to inform 
any proposed changes.

IRElAnD
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As other jurisdictions seek to tighten 
their requirements for counterparty 
jurisdictions to have substance and to 
subject companies to tax on profits, 
the country may benefit. Companies 
with no substantial overseas presence 
may seek a low-tax jurisdiction such as 
Ireland in which to establish a home 
base.

  Anti-haven rules
Ireland does not have specific anti-
haven provisions, but various relief 
measures in Irish tax law (such as 
source country withholding taxes) 
are available only to persons who are 
resident for tax purposes in the EU or 
in countries with which Ireland has tax 
treaty arrangements. 

  The digital 
economy

Like other EU member states, Ireland 
will be adopting new place-of-supply 
rules for VAT purposes with respect to 
digital supplies. The rules will go into 
effect from 1 January 2015 and will 
collect VAT on the supplies at the rate in 
force in the country of the consumer.

  Hybrid structures
Irish domestic law already limits 
opportunities for specific hybrid 
structures. Legislative provisions 
broadly require that the income from 
such arrangements is subject to tax 
in the hands of the lender in order to 
ensure that certain interest payments 
remain tax deductible as interest, 
rather than being characterized as non-
deductible dividends or distributions for 
Irish tax purposes.

  Alignment of 
economic 
substance and 
taxable profits

The Irish Department of Finance views 
the stance of the BEPS project on 
alignment issues as an opportunity. 
If the BEPS project is successful, 
Ireland may become a “hub for the 
centralization of international business”.1 
The department also recognizes that 
mismatches that arise within the 
current international tax framework can 
be resolved only on a multilateral level.

  Country-by-country 
reporting

Many view country-by-country (CbyC) 
reporting as an effective deterrent to 
profit shifting. Ireland has generally 
supported incentives on cross-border 
sharing of tax information. For example, 
Ireland was one of the first jurisdictions 
to sign an intergovernmental agreement 
with the United States under the US 
Foreign Account Tax Compliance Act 
(FATCA). 

  Taking a cautious 
approach

Changes to tax law are most assuredly 
coming, and while the nature of those 
changes remains uncertain, it is clear 
that the level of complexity is about to 
rise. This is the case not only in Ireland 
but also in other jurisdictions. Tax 
managers should be wary of launching 
into new structures that may be costly 
to wind down. 

1 Ireland, Department of Finance, OECD Base Erosion and Profit Shifting Project in an Irish Context, Public Consultation paper (May 2014), page 4.

Sharon Burke 
Partner, International Tax 
KPMG in Ireland

Adrian Crawford 
Head of International Tax 
KPMG in Ireland
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The Italian government has been quite active at the OECD in 
helping to shape the anti-BEPS recommendations but has not 
released any specifics about the positions or proposals of its 
tax authorities. While public reaction to recent high-profile tax 
evasion cases has been strong, there has been little debate on 
what measures should be adopted to prevent them. 

In anticipation of the OECD report, the 
Italian parliament ordered a review of 
the corporate tax system in March 2014. 
Among the issues to be addressed 
are: General abuses of tax law, some 
specifically concerning international 
taxation, including the losses of 
foreign entities; transfer pricing rules; 
rules governing controlled foreign 
corporations (CFCs); blacklist rules; 
withholding taxes; and permanent 
establishment. A series of draft laws are 
expected to be released from the end of 
September 2014 onward.

Even if the government follows the 
trend prevailing in the European 
Union and adopts the OECD BEPS 
recommendations, some areas of 
Italian law will see little change. There 

are already stringent rules on interest 
deductibility, royalties, lease and other 
payments, anti-hybrid provisions, 
and anti-abuse rules concerning EU 
directives each resembling OECD and/
or EU recommendations. Nevertheless, 
the rules will be reviewed under article 
12 of the new legislation. 

Given the opportunity to compare 
systems across the OECD, the Italian 
government should note that its 
own law is often more aggressive 
than that of other jurisdictions; this 
aggressiveness is hurting business. 
Although the specifics cannot be 
determined at this point, we can 
expect a number of reforms in the new 
legislation that will have an impact on 
Italian companies. 

ITAlY
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  Country-by-country 
reporting

As country-by-country (CbyC) reporting 
is not currently mandatory, regulations 
that require it would have significant 
consequences for Italian companies, 
depending on the complexity of their 
non-Italian operations. In addition to 
added time and costs, confidentiality is 
a concern. 

  Digital economy 
taxation 

Part of the impetus for the BEPS project 
lay in the fact that several internet 
companies had been particularly adept 
at avoiding taxes in jurisdictions where 
they had made strong profits. Italian 
authorities have indicated that they will 
address this issue in a new law. 

In fact, a proposal was issued in the 
end of 2013 for a law to deal with 
internet-based sales of marketing and 
advertising services for which sales in 
Italy are recorded in another jurisdiction. 
Poorly written, the draft legislation 
proved ineffectual and contrary to EU 
law and was dropped. Lawmakers are 
now waiting for better coordination 
within the European Union.

  Permanent 
establishment

The concept of permanent 
establishment within Italian tax 
law largely coincides with the one 
provided by the OECD Model Tax 
Convention. For more than a decade, 
Italian tax authorities have aggressively 
challenged multinational enterprises, 
supported by case law such as that 
involving Philip Morris International and 
sometimes deviating from the same 
OECD convention. 

The International Standard Ruling 
procedure now includes questions 
related to whether or not a multinational 
has a permanent establishment in Italy, 
and a proposed law should introduce a 
program of voluntary disclosure to align 
Italy with more acceptable international 
standards.

  Abuse of law
Tax authorities take a dim view of 
companies that use transactions to 
avoid taxation or to pay less than what 
is considered their fair share. Armed 
with this admittedly vague principle, the 
authorities have been able to challenge 
such activities, often very forcefully and 
without distinguishing tax avoidance 
from legitimate tax savings. It is hoped 
that in the wake of the OECD BEPS 
project, the principle will become better 
codified in law.

  Wait and see
While Italian tax authorities remain 
unwilling to report on their progress 
at the OECD, Italian companies 
have little choice but to wait and see 
what recommendations are taken to 
parliament and enacted in legislation. 
In light of existing laws, anti-BEPS 
measures are unlikely to cause 
great upheaval, but companies also 
understand that certain tax-savings 
opportunities derived from non-Italian 
interests may disappear. 

In general the BEPS discussion, and 
the firm rules that come out of it, will 
spur multinationals to strengthen 
their tax infrastructure and research 
areas of legitimate tax savings. Clear 
rules will also offer an opportunity to 
improve the relationship between the 
corporate community and the Italian tax 
authorities. Mutual antagonism may be 
assuaged by consistent standards that 
are understood by all parties. 

Domenico Busetto 
Head of International Tax 
KPMG in Italy
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As a small country acting in a globalized and competitive 
economic world, luxembourg is understandably cautious 
when it comes to the reforms proposed by the OECD under 
the BEPS project. Remaining tax competitive is a key 
concern for all policy-makers but is particularly relevant 
to luxembourg. While the government supports the BEPS 
project and is actively participating in policy discussions, it 
has also stressed the need to create an effective ‘level playing 
field to ensure a fair application of international tax standards’ 
and to ensure coherent implementation of the new tax rules 
worldwide. 

Comments to that effect from the new 
coalition government in December 2013 
were a reminder that Luxembourg, as 
with any jurisdiction boasting a strong 
financial sector, is wary of unfair tax 
competition from all countries, including 
non-European countries such as 
Singapore and Hong Kong. That debate 
existed long before the BEPS project 
was launched, however, beginning with 

EU initiatives on tax cooperation and 
the exchange of information, some time 
before the progressive end of banking 
secrecy in Luxembourg in early 2014.

More than ever, the challenge for 
Luxembourg authorities will be to 
maintain a competitive tax framework 
while remaining committed to all 
international tax rules. 

lUxEMBOURg
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  Transparency
While most people in Luxembourg 
understand the importance of the 
financial services sector to the 
country’s wealth, the tax morality 
debate has neither gone unnoticed 
nor been underestimated. Businesses 
understand the need to anticipate the 
changes that are likely to occur on the 
international tax scene. 

They further expect that they will have 
to explain their tax strategies to the tax 
authorities – and even to the media and 
the public – and to reveal how much tax 
they pay worldwide. This is due not only 
to new regulations that create more 
mandatory disclosure requirements but 
also to increasing public pressure for 
voluntary reporting. 

  Tax policy  
In December 2013, Luxembourg’s 
government announced its intention to 
introduce two new regulations in line 
with the spirit of the BEPS work. The 
first involves stricter requirements for 
substance, especially for intellectual 
property (IP) structures when 
companies wish to benefit from the IP 
box regime. The second is an extension 
of the scope of the transfer pricing 
regulations and is also fully in line with 
OECD guidelines. 

As discussions continue at the OECD, 
however, Luxembourg is generally not 
moving unilaterally when it comes to 
anti-BEPS regulations. Although the 
government and tax authorities are 
waiting for the BEPS project to wrap 
up, the government is working on a 
comprehensive tax reform for 2016–17 
that will undoubtedly take some of the 
BEPS recommendations into account. 

  Preparing for a 
post-BEPS 
environment

Even with the long lead time, many 
companies are already sketching out tax 
plans to anticipate the new rules. Most 
of them are not yet moving ahead but 
have at least started rethinking their tax 
strategies and preparing to defend their 
choices to their boards of directors and 
the tax authorities. 

louis Thomas 
Head of International Tax 
KPMG in Luxembourg

Sébastien labbé 
Partner, Head of Tax  
KPMG in Luxembourg
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The latest chapter in the netherlands’ long-running debate 
over corporate taxation, the OECD BEPS project has received 
a good deal of public, media, and parliamentary attention. 
Current discussion centers mostly on the taxation of 
multinationals. In response, companies are increasingly 
weighing risks versus opportunities, including assessing 
potential reputational damage relating to aggressive 
international tax planning. 

For the most part, the Netherlands 
is waiting for the final OECD 
recommendations to reform its 
own regulations. Representatives 
of the Dutch government actively 
and constructively participate in the 
various OECD and EU initiatives. The 
debate in Parliament and in the press 
is largely focused on tax treaty policy 
relating to developing countries and on 
supporting capacity building within tax 
administrations in developing countries. 
From this debate, the Netherlands 
has decided to approach 23 tax treaty 
(developing) countries to explore 
amendments to existing treaties to 
include enhanced anti-abuse provisions. 

Additionally, the government has 
supported the inclusion of developing 
countries in the process of shaping 
the BEPS recommendations. The 
Netherlands favors multilateral solutions 
to the BEPS problems and is awaiting 
the final OECD recommendations 
before acting unilaterally. Dutch tax 
authorities are monitoring BEPS 
discussions in both the European Union 
and the OECD and are keen to retain 
the country’s reputation for business 
friendliness while ensuring a level 
playing field. 

  Transparency
The government has indicated its 
support for more disclosure on 
corporate reporting, although it favors 
multilateral rules that apply equally to 
all countries. It is expected that the 
sharing of information between tax 
administrations will become more 
robust, and that measures will be 
introduced to make this automatic. 

  Country-by-country 
reporting (CbyC)  

The Netherlands favors multilateral rules 
that apply equally to all countries and 
is likely to support the OECD initiative 
on CbyC to tax authorities. It is not 
clear whether the Dutch government 
would support mandatory disclosure 
of country-by-country information to 
the public (other than the currently 
adopted EU directives on public CbyC 
for banks and extractive industries). 
Some multinational companies, notably 
in the oil and gas and mining industries, 
already disclose country-by-country 
tax information, even without a legal 
obligation.  

THE nETHERlAnDS
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  Hybrid structures
The Dutch government will most likely 
support OECD proposals to combat the 
effects of hybrid structures (based on 
disparities and thus giving rise to double 
non-taxation). The OECD is expected to 
propose measures in September 2014. 

  Transfer pricing  
In its latest version of the Transfer 
Pricing Decree, released in November 
2013, the Dutch government reaffirmed 
its commitment to the long-standing 
practice of applying OECD transfer 
pricing guidelines and the arm’s length 
principle.

    Treaty abuse  
Several years ago, the Netherlands 
took measures prohibiting the issuance 
of tax residence certificates for 
companies in situations where, in the 
Dutch view, the application of the tax 
treaty to income payable from source 
countries to the Netherlands could be 
unjustified. This policy also includes 
exchange of information with source 
countries where, in the Dutch view, the 
application of the tax treaty could be 
unjustified. 

Recently, the law was changed to 
expand reporting obligations on 
‘substance’ to the Dutch tax authorities 
that can, under certain circumstances, 

be spontaneously exchanged with tax 
treaty countries. Furthermore, as a long-
standing part of the Dutch Tax Treaty 
Policy, the Netherlands will continue to 
propose specific anti-abuse provisions 
aimed at addressing tax treaty abuse.

Wilbert Kannekens 
Head of International Tax 
KPMG Meijburg & Co

Vinod Kalloe 
Head of International Tax Policy 
KPMG Meijburg & Co
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Switzerland is embracing tax reform. Independently of the 
OECD BEPS project, the Swiss government has undertaken 
substantial tax reforms. A draft bill is expected to reach 
parliament by October 2014, although it is anticipated that 
enforcement of any new rules will not begin earlier than 2018. 

Parliament has been driven to act in 
part by the same public outcry that 
is being heard in other jurisdictions. 
EU opposition to certain Swiss tax 
structures is also playing a role in the 
proposed reforms. In January 2014, 
the EU and government of Switzerland 
initialed a mutual understanding on 
business taxation, ending a nearly 
decade-long dispute. 

The new measures will fall in line with 
the BEPS project proposals, and the 
Swiss tax authority has been actively 
monitoring discussions with the OECD 
to ensure that new legislation conforms 
to the new standard. The most 
important elements of the legislation 
are those that will abolish the special 
holding company regime, the mixed and 
domiciliary regime, the finance branch 
regime and the Swiss principal regime. 
Regimes established to replace the 
previous ones will comply not only with 
EU law but also with the requirements 
set out by the OECD. We expect several 
changes, including the introduction of an 
intellectual property (IP) box regime and 
a deemed interest reduction regime.

We also expect reforms such as the 
elimination of stamp duty on the 
issuance of bonds and shares, the 
withholding tax regime and possibly 
the introduction of a tonnage tax. The 
overall corporate tax rate may also be 
lowered, while traditional measures 
such as taking a step-up in basis for tax 
purposes are likely.

  Stricter audits
Perhaps in anticipation of the coming 
reforms, Swiss tax authorities have 
been stricter with audits. When 
their rulings are challenged or there 
is room for interpretation, the 
authorities have been leaning toward 
the recommendations of the BEPS 
project. Switzerland enjoys a solid 
financial position compared to other 
European countries, so its support of 
the BEPS project should not be seen 
as a directive from a cash-strapped 
government. Rather, its actions reflect 
the Swiss government’s desire to 
be seen as a leader in implementing 
the internationally recognized OECD 
principles.  

SWITZERlAnD
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  Hybrid structures  
Tax directors are re-examining their 
hybrid instruments, wary of any 
indication of profit shifting. They are 
performing gap analyses to determine 
the degree of change necessary to 
become compliant with the expected 
new regulations. Current tax rules, 
introduced approximately two decades 
ago, do not allow Swiss parent 
companies to use hybrid structures with 
their immediate subsidiaries. Further, 
for over 50 years, Switzerland has had 
legislation in place to unilaterally inhibit 
the misuse of treaty benefits.

  Country-by-country 
reporting

As the government seems determined 
to develop BEPS-compliant tax rules, 
tax directors of companies with 
operations in more than one jurisdiction 
are also preparing for a future in which 
CbyC is the norm. 

  limited risk 
deductions  

Tax authorities have recently announced 
that they will examine the margins 
of limited risk distributors and 
commissionaires. The Swiss Federal 
Tax Administration is currently of the 
view that the gross margins of such 
distributing units cannot exceed 3 
percent, based on the usual function 
and risk profile of such set-ups. Together 
with a national interest group led by the 
Big Four in Switzerland, many individual 
companies are in discussion with the 
Tax Administration regarding its peculiar 
approach to limited risk deductions. 

Stefan Kuhn 
Head of Corporate Tax 
KPMG in Switzerland
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Debate about tax avoidance has been especially vigorous 
in the United Kingdom. The coalition government, facing 
a general election in 2015, has been very publicly studying 
possible remedies. Representatives from HM Treasury, HM 
Revenue & Customs and other government departments 
have been active in discussions on the OECD BEPS Action 
Plan. With the knowledge that change is coming, many UK 
companies are in the midst of assessing the impact on their 
businesses going forward.

Exchequer Secretary to the Treasury David 
Gauke has expressed the UK’s support 
for the BEPS Action Plan: “We’ll continue 
to work through the G20 and OECD – on 
the digital economy, on coherence, on 
substance and on transparency – to make 
sure that this area is properly reformed.” 

With a number of high-profile government 
officials involved in the BEPS Action Plan, 
the UK government is sending a clear 
message that it is taking the OECD’s 
efforts seriously. Representatives 
from business, as well as the advisory 
community, have been actively 
encouraged by the OECD to get involved 
in helping to shape the Action Plan in 
a way that does not disturb ordinary 
commerce. 

Tackling tax avoidance is not a new 
concept in the UK. In fact, the country 
has historically been proactive on anti-
avoidance. Most recently, the government 
introduced a new set of controlled foreign 
corporation (CFC) provisions, and the 
regime has already been amended to 
ensure that groups are not able to utilize 
the rules to generate a UK tax advantage. 

It is understood that the UK tax legislative 
framework has been studied at the OECD 
in order to assess what might constitute 
best practice in designing rules to defeat 
perceived BEPS activity. An example is 
anti-arbitrage rules, which have prevented 

companies from exploiting asymmetries 
between different tax regimes by using 
contrived arrangements. The new CFC 
provisions are also being reviewed as a 
potential model for tackling the artificial 
export of profits from one country to 
another. 

  Country-by-country 
reporting (CbyC)

The BEPS Action Plan is very likely 
to include the recommendation that 
companies undertake some form of 
country-by-country reporting (CbyC). UK 
companies have expressed apprehension 
about the practical difficulties of collecting 
data from all the different jurisdictions in 
which they operate. Each jurisdiction has 
its own distinct principles, and translating 
information to ensure that reporting is 
consistent across countries (such that 
it can be accurately reviewed by tax 
authorities) will be a complicated process. 

UK companies have also raised concerns 
about preserving the confidentiality 
of information as it is shared with tax 
authorities around the world. The risk 
of information leakage will potentially 
increase and tax authorities will have to 
design and implement processes and 
controls to satisfy these concerns.

UnITED KIngDOM
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  Transfer pricing
A significant component of the BEPS 
Action Plan relates to transfer pricing, in 
particular with respect to the extent of 
documentation needed, hard to value 
intangibles, and risk and capital.  Like the 
tax departments of other multinationals, 
those of UK companies have historically 
invested considerable efforts in ensuring 
that transfer pricing policies are robust. 
This is a complex area, and companies 
are keeping a close eye on developments 
to ensure that business models are 
disrupted as little as possible.

  Hybrid mismatch 
arrangements

The preliminary draft of the OECD’s 
recommendations on BEPS activity 
arising as a result of hybrid mismatch 
arrangements was widely considered 
too broad, prompting some companies 
in the banking and funds industries 
(particularly in the UK) to warn that the 
recommendations might do inadvertent 
damage to commercial transactions. 
It is hoped that the OECD has listened 
to these concerns and will make the 
necessary adjustments, but the example 
is cautionary: In their effort to eradicate 
BEPS, authorities and policy-makers 
must also ensure that they do not inflict 
collateral damage or stifle otherwise 
commercial activities.

  On the horizon
In March 2014, the Chancellor of the 
Exchequer released a report by way of 
an update of the government’s thinking 
on the BEPS Action Plan. Entitled 
Tackling Aggressive Tax Planning in the 
Global Economy: UK Priorities for the 
G20-OECD Project for Countering Base 
Erosion and Profit Shifting, the report 
outlines the government’s priorities 

heading into 2015. The following are some 
recommendations of particular interest. 

•	 Examine taxation in the digital 
economy to update the threshold at 
which a company becomes taxable in 
a foreign country, and review transfer 
pricing to take technological advances 
into account.

• neutralize the effects of hybrid 
mismatch arrangements with due 
consideration for intra-group hybrid 
regulatory capital instruments that are 
a direct consequence of regulatory 
requirements. 

• Prevent treaty abuse by denying 
benefits to persons whose main 
purpose is to gain access to tax 
benefits through those treaties. 

• Develop a CbyC template and 
transfer pricing documentation 
to provide tax authorities with the 
information they need to efficiently 
identify and assess risks.

• Strengthen CFC rules to make it more 
difficult for multinational enterprises 
based outside the UK to divert profits 
to low-tax countries (to level the playing 
field between those enterprises and UK 
domestic businesses).

• limit base erosion via interest 
deductions. The UK already has a 
number of defenses against excessive 
interest deductions and awaits the 
output of the OECD on limiting the use 
of interest deductibility as a means of 
shifting profit.

• give attention to transparency 
and substance going forward. The 
government is aware of the need to be 
mindful of compatibility with existing 
international law and to support fair 
competition, as well as to acknowledge 
legitimate commercial decisions with 
respect to R&D within the framework 
of globalized markets and operations.

• Prevent the artificial avoidance of 
permanent establishment status 
by re-examining and updating the 
rules governing the threshold at which 
a company becomes taxable in a 
foreign country, and work to prevent 
businesses from artificially fragmenting 
their operations to avoid breaching this 
threshold. 

• Ensure that transfer pricing 
outcomes are in line with value 
creation. Authorities will consider 
whether special measures are required 
to override the arm’s length principle in 
certain circumstances.

• Collect and analyze data on 
BEPS and counteractions to 
determine the scale and impact of 
perceived aggressive tax planning by 
multinationals.

• Require disclosure of aggressive tax-
planning arrangements. This builds 
on a mandatory disclosure scheme 
introduced in the UK in 2004 and will 
therefore be familiar to UK businesses.

• Make dispute resolution 
mechanisms more effective. This 
means going to arbitration where tax 
authorities cannot come to agreement 
or tax disputes have exceeded a certain 
length of time.

• Develop a multilateral instrument 
to enable participating jurisdictions 
to implement BEPS measures and 
enhance bilateral tax treaties. 

Robin Walduck 
Head of International Tax & Treasury 
KPMG in the UK
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Bracing for 
BEPS: Are you 
ready?
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With public tolerance for tax avoidance at an all-time low, 
changes to international tax planning are inevitable. greater 
scrutiny by tax authorities of international transactions will 
certainly be a part of those changes. Many structures will no 
longer be permissible. Transparency will be a major theme for 
both taxpayers and collectors, and we expect companies to be 
subject to more and stricter requirements to disclose where 
and how much tax they have paid.

Communication will 
be more important 

than ever, as will the 
management of tax risk.

Most companies will have to re-examine 
their tax strategies and structures. 
Communication will be more important 
than ever, as will the management of 
tax risk. 

Assess the impacts: Companies should 
review their existing tax transactions 
and structures immediately to identify 
potential weaknesses according 
to the BEPS Action Plan, and take 
steps to make improvements. The 
following areas will need close 
scrutiny: movement of functions, 
assets and personnel within the group; 
development of supporting legal, tax 
and transfer pricing documentation; 
and preparation of internal controls and 
working guidelines to mitigate tax risks. 

With adequate preparation, 
multinational corporations will be able to 
adapt to the new tax landscape created 
by BEPS without suffering unwarranted 
disruptions in business operations or 
incurring excessive tax costs during the 
transition.

Stay informed: Companies should 
inform themselves about the practices 
and rules not only of local tax authorities 
but also of those in other countries, 
as the ‘level playing field’ principle 
will prompt countries to try to avoid 
competitive disadvantage. It is also 
important to pay attention to the OECD, 
which does an excellent job of reporting 
on the progress of the BEPS project. 

get involved: The OECD has sought the 
input of the private sector throughout 
the BEPS project, and the opportunity 
to consult with policy-makers should 
not be missed. Effective, widely 
accepted solutions will be forged only 
through broad consultation with tax 
professionals in business, government 
and public practice. 

Prepare for questions: As auditors grow 
stricter, companies can expect to be 
asked about business and tax activity at 
any time. It will be important to ensure 
that board members, C-suite executives 
and the core tax team are aware of 
potential questions and challenges from 
any number of stakeholders, not only 
regulators but also investors, media and 
the general public.

Think about reputational risk: Recent 
history provides ample warnings that 
companies should ensure their tax 
decisions take into account potential 
reputational risks, not simply whether 
the organization has complied with the 
tax laws in various jurisdictions.

Develop and maintain sound 
relationships with tax authorities: 
Several companies have benefited from 
open and respectful relationships with 
local tax authorities. These appropriate 
relationships should be the norm for all 
companies and all the countries where 
they claim business.
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